Once Elected…..What is Expected?
Newly Elected Municipal Official Training Seminar 2015

An independent office of the Legislative
Assembly of Manitoba established in
1970 to support and promote principles
of fairness, equity and accountability
Staff of 32, with two divisions:
 Access and Privacy Division
 Ombudsman Division
- includes dedicated PIDA team
- Includes child welfare review unit

and two offices:
 Winnipeg – 500 Portage Avenue
 Brandon – 1011 Rosser Avenue

The ombudsman has broad powers of investigation
established by law under:
 The Ombudsman Act (1970)
 The Personal Health Information Act (1997)
 The Freedom of Information and Protection of Privacy Act
(1998)
 The Public Interest Disclosure (Whistleblower Protection)
Act (2007) (PIDA does not apply to municipalities)

Investigations
15 The Ombudsman may, on a written complaint or
on his own initiative, investigate
(a) …
(b) any decision or recommendation made, including
any recommendation made to a council, or any act
done or omitted, relating to a matter of
administration in or by any municipality or by any
officer or employee of a municipality, whereby any
person is or may be aggrieved.

“The phrase ‘a matter of administration’
encompasses everything done by governmental
authorities in the implementation of government
policy, regardless of whether the implementation
of those policies involves matters of proprietary,
commercial or business concern. Only the activities
of the legislature and the courts are excluded from
the Ombudsman’s scrutiny.”
British Columbia Development Corporation v. Friedmann (Ombudsman)
[1984] 2 S.C.R. 447
Supreme Court of Canada 1984

Is there a matter of administration to be investigated?






A practice, procedure or decision that is
inconsistent with or contrary to policy, regulation
or statute or by-law.
An act, decision or omission that is procedurally,
substantively, or relationally unfair.

A failure to fulfill a statutory mandate or
obligation.

Think of fairness as a concept
with three components or
parts, such as a triangle with
three sides or a tripod with
three legs. Each side or leg is
an important part of the
whole – the structure would
not be sounds if any piece
was missing or broken.

Fairness
Triangle
Substantive

If fairness were
a triangle, its
three sides
would be
procedural
fairness,
substantive
fairness and
relational
fairness.







Procedural fairness relates to how decisions are
made - the steps to be followed before, during and
after decisions are made;
Substantive fairness relates to the fairness of the
decision itself; and
Relational fairness relates to how people are
treated during the decision making process and
now they feel about the process and the outcome.
For more details on the three aspects of fairness, see our
guide Understanding Fairness: A Handbook on Fairness
for Manitoba Municipal Leaders.

Here’s what to expect:
•
•
•
•
•

Attempt at informal resolution
Written notice
Thorough investigation – impartial and courtesy
No surprises
Goal of improved administration





30(1) Subject to section 31, the Ombudsman may require any person who, in his
opinion, is able to give any information relating to any matter being investigated by him
• (a) to furnish the information to him; and
• (b) to produce any document, paper or thing that in his opinion relates to the matter
being investigated and that may be in the possession or under the control of that
person;

30(2) The Ombudsman may summon before him and examine on oath
• (a) any person who is an officer or employee or member of any department, agency of
the government or municipality and who in the opinion of the Ombudsman is able to
give any information relating to any matter being investigated by him;
• (b) any complainant; and
• (c) any other person who in the opinion of the Ombudsman is able to give any
information relating to any matter being investigated by him.



35(1) For the purposes of this Act, the Ombudsman may at any time enter upon the
premises occupied by any department, agency of the government or municipality and,
subject to section 31, carry out therein any investigation within his jurisdiction.

36(1) Where, after making an investigation under this Act, the Ombudsman is of opinion
(a) that a decision, recommendation, act or omission that is the subject matter of the investigation
appears to have been
i.
ii.
iii.
iv.
v.
vi.

vii.
viii.

contrary to law, or
unreasonable, or
unjust, or
oppressive, or
improperly discriminatory, or
in accordance with a practice or procedure that is or may be unreasonable, unjust, oppressive, or
improperly discriminatory, or
based wholly or partly on a mistake of law or fact, or
wrong; or

(b) that in making a decision or recommendation, or in doing or omitting an act, a power or right
has been exercised
i.
ii.
iii.

for an improper purpose, or
on irrelevant grounds, or
on the taking into account of irrelevant considerations; or

(c) that reasons should have been given for a decision, recommendation, act or omission that was
the subject matter of the investigation; the Ombudsman shall report his opinion and his
reasons and may make such recommendations as he thinks fit
(d) to the appropriate minister and to the department or agency of the government concerned; or
(e) to the appropriate head of council.

36(2) Without limiting the generality of subsection (1), in
making a report under subsection (1), the Ombudsman
may recommend
a)
b)
c)
d)
e)

f)
g)

that a matter should be referred to the appropriate
authority for further consideration; or
that an omission should be rectified; or
that a decision should be cancelled or varied; or
that any practice on which a decision, recommendation,
act or omission was based should be altered or reviewed;
or
that any law on which a decision, recommendation, act or
omission was based should be reconsidered; or
that reasons should be given for any decision,
recommendation, act or omission; or
that any other steps should be taken.

Report considered at closed meeting
36(3) Where the Ombudsman reports to a head of council under clause (1)(e), the head of council shall at the next
meeting of council close the meeting to the public in accordance with The Municipal Act or The City of Winnipeg
Charter, as the case may be, and council shall meet as a committee to discuss the report.

Notice of proposed steps
37(1) Where the Ombudsman makes a recommendation under section 36, he may request the department, agency
of the government or municipality to notify him within a specified time of the steps that it has taken or proposes
to take to give effect to his recommendations.

Further report on recommendations
37(2) If within a reasonable time after a request respecting recommendations is made under this section, no action
is taken which seems to the Ombudsman to be adequate and appropriate, the Ombudsman, in his discretion,
after considering the comments, if any, made by or on behalf of the department, agency of the government or
municipality affected, may report the matter, including a copy of the report containing the recommendations,
(a) in the case of a report under clause 36(1)(d), to the Lieutenant Governor in Council; and
(b) in the case of a report under clause 36(1)(e), to the head of council;
and may mention the report in the Ombudsman's next annual report to the Assembly.

Comments included in report
37(3) Any report made under subsection (2) shall include any comments made by or on behalf of the department,
agency of the government or municipality upon the opinion or recommendation of the Ombudsman.

Report tabled at council meeting
37(4)
Where the Ombudsman reports to the head of council under clause (2)(b), the head of council shall table
the report at the next meeting of council.

Publication of reports
43 In the public interest, or in the interest of a person, department, agency
of the government or municipality, the Ombudsman may publish reports
relating generally to the exercise and performance of his functions and
duties under this Act or to any particular case investigated by him, whether
or not the matters to be dealt with in the report have been the subject of
the report made to the assembly under this Act.

"We often say that one of
our goals is to help
municipal and provincial
governments improve
administration. Sharing our
investigative findings and
conclusions can help us
achieve that goal."

Private investigations
26 Every investigation by the Ombudsman under this Act shall be
conducted in private.
A Manitoba Ombudsman news release is issued when reports are
posted publicly.

Available in print and online
www.ombudsman.mb.ca



Manitoba Ombudsman oversees compliance with Manitoba’s
provincial information access and privacy laws – FIPPA and
PHIA.
 The Freedom of Information and Protection of Privacy Act (1998) -provincial,
municipal, school divisions, universities, large health care facilities/institutions,
etc.
 The Personal Health Information Act (1997) -all of the above plus medical clinics ,
health professionals, health services agencies etc.





The ombudsman has the same role in Manitoba as an
information and privacy commissioner would have in another
jurisdiction.

The Access and Privacy Division is responsible for
investigating complaints and promoting compliance with our
provincial legislation.











FIPPA applies to most records held by or under the control of a public
body. A record includes any information that is written, photographed,
recorded or stored.
Access is the rule, however, there are circumstances in which a public
body can withhold information or can choose to withhold information.
If you choose to withhold information, you must explain why you are
doing so and refer to the specific provision of FIPPA on which your
decision is based.
A response to an access request must be provided within 30 days,
unless the time period for responding is extended for a reason outlined
in FIPPA.

FIPPA also applies to the collection, use and disclosure of personal
information.










No response to application in 30 days
The extension beyond 30 days is not appropriate
Denial of access to all or parts of records
Request for correction of personal information was denied
Refusal to waive part or all of fees
Request was disregarded
Personal information was collected, used or disclosed
inappropriately





PHIA applies to all recorded personal health information,
regardless of format (paper, electronic).
PHIA gives a person the right to:
• See and get a copy of their personal health information with limited
exceptions, within certain time frames.
• Name another person to access personal health information on their
behalf.
• Request a correction to personal health information if inaccurate or
incomplete.



PHIA also requires that trustees protect the privacy of
personal health information.

A complaint can be made to the ombudsman if a
trustee of personal health information:
 Did not respond to an access request within the time period
required by PHIA
 Refused access (did not let you see or provide a copy) of
personal health information
 Refused to correct personal health information
 Collected, used or disclosed personal health information
inappropriately



Broad powers of investigation



Informal process



Investigate in private



Notify public body/trustee of complaint



Right of complainant and public
body/trustee to make representations



Written report of findings to complainant
and public body/trustee



Power to make recommendations

 An investigation report explaining our findings is provided to both
the complainant and the public body/trustee
 We may find that a complaint is unjustified or not supported
 If we find that a complaint is justified or supported, we try to resolve
it informally
 The ombudsman may make any recommendations considered
appropriate







A public body/trustee must respond to the ombudsman’s
recommendations and indicate:
• whether it accepts the recommendations, or
• the reasons why it refuses to take action to implement
them.
The ombudsman must notify the complainant of the public
body or trustee’s response to the recommendations.

The ombudsman must make the recommendations available
to the public and the report with recommendations will be
published on our website.





Where a public body/trustee has not acted on the
recommendations made in an access or privacy
complaint, the ombudsman may ask the
adjudicator to review the matter.
The adjudicator has the power to make an order
against a public body/trustee.

An appeal to court can be made by a person who has been
refused access to a record or part of a record only if:
 the person has first made a complaint to the ombudsman,
 the ombudsman has provided a report about the complaint,
and
 the ombudsman has not asked the adjudicator to review
the matter.
An appeal is made to the Manitoba Court of Queen's Bench
and is heard as a new matter.

Manitoba Ombudsman website:








www.ombudsman.mb.ca

Practice notes on various access and privacy issues
Brown bag talks on access and privacy issues
Investigation reports and reports with recommendations
Special reports on various investigations and audits
Annual reports with case summaries and statistics

User’s Guide to FIPPA

Information and Privacy Policy Secretariat website:
www.gov.mb.ca/chc/fippa/

 FIPPA Resource Manual
Watch for a “FIPPA for Local Public Bodies”
training session by IPPS and Manitoba
Ombudsman, to be held later in 2015.

Manitoba Ombudsman website:







www.ombudsman.mb.ca

Practice notes on various access and privacy issues
Investigation reports and reports with recommendations
Annual reports with case summaries and statistics

Know Your Health Information Rights: eChart Manitoba
Health Information Access and Privacy: A Guide to The
Personal Health Information Act (co-published with Manitoba
Health)

Manitoba Health website:

www.gov.mb.ca/health/phia/

Manitoba Health, Healthy Living and Seniors has
developed a PHIA Online Training Program. See
http://www.gov.mb.ca/health/phia/training.html
for more details.



Dealing with citizen complaints
•

•
•
•
•


Responding to access to information requests
•

•
•
•


Don’t be defensive
Get it in writing
Delegate administrative responses
Respond from a place of fact and policy, not from emotion
Refer citizens to Manitoba Ombudsman

Pre-emptive proactive disclosure
Delegate. This is an administrative function
Learn the rules
Ask for advice – IPPS, Manitoba Ombudsman

Transparent decision making
•

•
•

You’ve got nothing to hide…
Don’t be afraid
Make your life easier through standard procedures and practices

ombudsman@ombudsman.mb.ca
1-800-665-0531 (toll free in Manitoba)
www.ombudsman.mb.ca
www.facebook.com/manitobaombudsman
www.youtube.com/user/manitobaombudsman

